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Summary 



Instant Messaging (IM) is one of the fastest growing Internet applications. The 
recent debate about IM is related to the broad issues of open access rules and 
competition in the high speed Internet service and cable television markets. Although 
IM technology has evolved largely independent of formal regulation, a review of the 
AOL-Time Warner (AOL-TW) merger brought issues of interoperability (the ability to 
exchange messages between multiple IM services) among IM services under scrutiny 
both in the US and Europe. Concerns about open access and accessibility for the 
disabled, have been raised by Members of Congress, the Federal Trade Commission 
(FTC), the Federal Communications Commission (FCC), and the European Commission 
(EC). These issues highlight the growing complexity of regulating converging 
technologies. This report discusses the technology behind instant messaging and 
provides an overview of the issues. It will be updated as necessary. 



Background 

Instant messaging (IM) is one of the fastest growing free services on the Internet. 
IM combines the immediacy of a telephone call with the network presence of electronic 
mail (e-mail) to create an instantaneous system for exchanging messages between two 
people. In its simplest form, IM applications are used for the synchronous exchange of 
text messages. However, recent developments in IM technology also now allow users to 
exchange files, pictures, and even voice messages. Many industry observers are optimistic 
about the future of IM, suggesting that IM software could become part of Web browsers 
and will soon become available for wireless devices such as cellular phones and personal 
digital assistants . 1 



1 Barry Nance, “Instant Messaging: Good for E-Commerce?” Computerworld, 15 May 2000, p. 
74; John Borland, “Instant Messaging Moves to Cell Phones,” CNetNews.com, 23 February 2000, 
[http://www.canada.cnet.corn/news/0-1004-200-1556076.html] 
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The interest in IM stems from the larger debate regarding the America Online (AOL) 
-Time Warner, Inc. merger. Concerns have been raised not only about the possibility of 
AOL-Time Warner being a dominant force in cable-based Internet services, but also that 
it could leverage its customer base against providers of alternative high speed Internet 
services such as digital subscriber lines (DSL), which runs over telephone lines. The IM 
debate serves as a case study of the broad issues of open access rules and competition in 
the high speed Internet service and cable television markets. 2 As the Internet continues 
to develop as a medium for communications and entertainment, it is possible these issues 
will be raised again in the context of a related technology. 

Both U.S. and European regulators expressed concern that the merger would create 
a company capable of controlling a significant portion of both the distribution channels for 
new media content (cable TV, Internet access, satellite broadcasts), as well as the content 
itself (digital music, books, videos). The EC, FTC, and FCC all examined the IM issue, 
either directly or indirectly, as part of their larger overall reviews of the AOL-Time Warner 
(AOL-TW) merger. 

In Europe, the EC was primarily concerned about the combined company’s ability to 
shut out competitors’ access to distribution channels for the emerging market for the 
digital delivery of music, sports, and entertainment 
[http://europa.eu.int/comm/role_en.htm]. Although some observers believed there was 
less potential for such monopolistic control by a combined AOL-TW in Europe than the 
United States, other observers cited AOL Europe’s rapid growth as one of the leading 
pan-European Internet service providers (ISPs) as an indicator of its potential to create a 
“walled garden” of digital media. 3 The proposed AOL-TW merger was further 
complicated by a proposed 50-50 joint venture between British-based EMI Music and 
Time Warner, which represent two of the five largest recording companies in the world. 
In October 2000 the EC approved the merger on the condition Time Warner call off its 
merger with EMI and sever its relationship with European media giants Bertelsmann AG 
and Vivendi SA. The EC did not include restrictions regarding IM, deciding that AOL’s 
dominance in Europe was far weaker than in the United States. 4 

In the United States, where AOL is the largest ISP and Time Warner is the second- 
largest cable television company, there was a greater focus on infrastructure questions. 
The FTC review concentrated on the implications of combining different technical 
capabilities in one company, particularly on “open access” as a means to ensure 
competition between rival ISPs and choice of technologies. 5 In December 2000 the FTC 
approved the AOL-TW merger with conditions. These conditions included requiring the 
merged company to open its cable system to competing ISPs before AOL is allowed to 



2 See CRS Issue Brief IB 10045, Broadband Internet Access: Background and Issues, by Lennard 
G. Kruger and Angele A. Gilroy for a more comprehensive review of open access issues. 

3 Edmund Andrews, “No Concessions in AOL Merger,” New York Tunes, 7 September 2000, C9; 
Alex Klein, “Europe Watches Warily as AOL Flexes Muscles,” Washington Post, 18 September 
2000, Al. 

4 Edmund L. Andrews, “Europe Approves AOL-Time Warner Deal,” New York Times, 12 
October 2000, [http://www.nytimes.com/2000/10/12/technology/120NLI.html]. 

5 Elizabeth Wasserman, “The Other Trustbuster,” The Standard, 8 September 2000, 




